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SEPTEMBER 29, 1988

Reported from the Commttee on Energy and Commerce with amendments, com-
mitted to the Commttee of the Whole House on the State of the Umon, and
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[Strke out all after the enactng clause and nsert the part printed 1 boldface roman]

[For text of introduced bill, see copy of hll as introduced on June 30, 1987]

A BILL

To amend title 17, United States Code, relating to copyrights,
to provide for the mterim statutory licensing of the second-
ary transmission by satellite carriers of superstations for

private viewing by earth station owners.

1 Be it enacted by the Senate and House of Representa-
2 twes of the United States of America in Congress assembled,
3 SECTION & SHORT FITLE:

4 This Aot may be evted as the “Satellrte Home Ficwer
5 Copymght Aot of 19887

6 SEG 2 AMENDMENTS TO TITEE 17 UNITED STATES CODE.

7
8
9

Latle 17 United States Gode; v amended as follows:

) Seetron 111 8 amended—
4 v subsectron {@)—

10 @) in paragraph (3 by strking “or” at
11 the end;
12 () by redesigroting paragraph (& as
13 peragraph (6); and
14 (we) by tnserting tho following efter
15 peregraph (3):

@HR 2848 RH2
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“() the secondary transmisston 8 made by @ sat-
elhte earricr for prvete home vicwing pursuant (0 @
statutory heense wnder scetron 119 or=: and
B) v subscotwon (DA} by insortsng
before “Sueh statoment” the followwng
and the gress amounts pad to the cable system for
the basre servnce of providing sccondary tromemes-
stons of prunary broadeast tramemitters; the
gystem shall not wnelude subserbors and wmownis
coflected  from subsertbers rocownng seeondary
LPARIMAGIONS fOFr DIDSLe RO DICWIRG PUFstaRi
to seetton 119~
) Chapter 1 of title 17 Uneted States Gode; 8
amended by adding et the end the followwng new
seetton”
20 o) SBOONDARY TRANSMISSIONS BY SATBRLIITE
21 GCARRIERS—
22 “) SUPERSFATIONS—Subicet to the provistons
23 of paregraphe (3% (4 and (6); sccondery tramsmis-
24 StORS Of & PPURGTY traRIMIISOn Mede Y @ Supersts-
25 ton and embodying @ performence or dwpley of @
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work shall be subjeet to statutory hoonsing under this
sectton of the secondary transmisston o made by o sat-
ethte earmer to the publie for privete home wewings
and the earrer makes o dircot or wndircot charge for
each relransmisston serviee to cach household recetving
the sccondery tramsmesston or to @ distributor that has
contracted with the earmer for drcot or wndereet delw-
eryy of the socondery tronsmssmon to the publie for pri-
vate home vrewing-

LA IN GENERAL—Subjeet to the prove-
stons of subperagraphs (B) end (C) end pere-
graphs (3; s (5); ond (6); secondary tranomes-
8t0R8 Of ProgrOmMmMing contoined h 6 pPremery
transmisston made by @ network station and em-
bodyng & performance o dwplay of @ work shall
be subjeet to statutory hoensing wnder thes seetton
tf the secondary transmisston 13 made by @ satel-
fite carrier to the publie for private home viewing;
and the earmer malkes o dircet eharge for such ve-
transmesston service to each subserther recctving

LB SECONDARY FRANSHISSIONS TO UN-
SERVED HOUSEHOEDS—The statutory heense

provided for in subparagraph (4) shell be lmated

@HR 2848 RH?2
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to sccondary iranomiseions Lo persons who reside
w wnserved households:

~G) NOFIFIGATION TO NETWORKS—4
satethite earricr that makes scoondary tremomes-
8ton8 of @ prumary tranomieston by @ network ote-
tion pursnent to subperagraph (4) chell; 99 daye
after the effeetive date of the Satellte Home
Yaewer Copymght Aot of 1586; or 80 doys after
eommenetng such sccondary transmissions; whieh-
ever 8 later; submet to the network thet ownse oF
t6 affritated with the network station o lst rdentr-
eode) afl subsertbers to which the satellvie carpiep
eurrently makes sccondary tramsmissions of thet
prumary tromomission- Thereafter; on the 15th of
cach month; the setellite earmer shall submut to
the network @ list wentrifying by strect address;
snoluding eounty ant #p eode) aniy persons who
have been added or dropped as such subseribers
swnee the lest submisston wnder Hus subpara
graph: Such subserber wnformatton submutted by
& satclirte earricr may only be used for purposes
of this subparagraph shall epply to & setellvte ear-

@®HR 2848 RH2
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6

rier ondy +f the network to whom the submissions

are to be made places on frle with the Register of

GCopymghts; on or after the effestive date of the

Satellve Home Yaewer Gopymeht Aet of 1988 o

doewmeont tdentifing the name end address of the

peroon to whom suech submisstons are to he made:

The Begister shatl merntain for publie wnepeetron

& frle of all such documents:

3 NONCOMPLIANCE WIFH REBPORFING AND
PAYMENT REQUIREMENTS—Notwithstonding the pro-
vesrons of paregraphs (1 and (3); the willful or repeat
ed secondary tramsmession to the publhe by e satelhte
earricr of & prumary transmission made by & superste-
kon or @ network stetron and emboding & performence

or desplay of @ work 8 actionable as an act of wfrnge-
ment under scotton 60L and 8 fully subjeot to the

remedies provided by seetrons 502 through 506 end
508, where the satellrie earmer has not depesited the
statemment of account and royelly fee veguired by sub-
section (bl or has failed to make the submissrons to
nelworks vequired by peregraph (3(6)-

transmisston to the pubhe by o satellite earrer of @
primery transmission mede by 6 supersialion oF & nel-

@HR 2848 RH2
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work station and embodying & performance or drplay
of & work s actronable as en act of wmfrngement under
seetron H0L and 5 fully subeet to the romedres provid-
ed by seotions 663 through 506 end scetrons 509 and
610; +f the econtent of the partrewiar program in wheeh
the performance or dwsplay w0 embodied; or emy eom-
wereral adveritsing oF station annouRcement (ransmit-
ted by the premery tramomitier durtng; oF tmmediately
bofore or afters the transmission of sueh progremt 6 th
ony way wilfully oltered by the saielhte ecarror
through changes; delotions; or addrirons; or s combined
with programmng from amy other broadeast stgned:

5 VHOLATION OF FERRITORME RESTRIC-
TIONS ON SFATOFORY LIOBNSE FOR NETWORK SFA-
FONS—

ful ov repeatod sceondary transmission by & setel

dreoplayy of @ work to & subsertber who does not
resde w an wnserved houschold is actionable as
an act of mfringement under scetron 504 and 8
503 through 506 and 609, esecpt thet—

oHR 2848 RH2
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) no dameages shell be awarded for
such aot of wnfringement of the satolltte earri-
er took eorrestive eectton by promptly weth-
drawing service from the wneligible subserth-
er and

“ae) ony slatutory demages chall wot
eveced 5 for such subsertber for each month
durng whieh the vielation ecenrred:
B} PATTERN 6F WHOLATIONS—If @ satel-

hite carmer engages wn o willful or vepeated pot-
tern or pracitee of delivering & promeary transmes-
ston made by & network statron end embodyng e
performance op display of & work to subserbers
who do not restde tr unserved houscholds; then
addriton to the remedies sof forth wn subparagraph

“H—

@HR 2848 RH2

“G) of the pattern or practec has been
carried out on o substantiatly retonwde
basts; the eourt shatl order & permanent w-
Junotton barring the sccondary tramsmisston
by the satellvte ecormer; for privete home
vicwing; of the primary transmwstons of eny
prmary network staton effikated wih the
same network; and the court may order stat-
wtory demages of ot to emeced $350:000 for
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each 6-month period during which the pat-
torn or pracieo was cormed ol and

Lt if the petiern or practiee has been
earried out on & locat or reqronal bass; the
eourt shaltl order & permancnt thjunction bar-
wng the sccontary tramsmsion; for prvete
homo seowwmg v thet looality on region; by
the satellrte earrier of the prumery transmes-
sions of any primery network otation effili-
ated with the seme network; end the eourt
may order statutory damages of #ot to emeeed
$350,000 for cach 6-month pomod dumng
whieh the pettern or praciice was carried

apply to sccondary itransmisstons by e satellte

earmer {0 persons who subseribed to recerve such

secondary iransmisstons from the satethte earmer

or & destmbutor before July 4 1988

6} DESCRIMINATION BY 4 SAEBLLITE CARRI-
BR—Notwithstending the provsions of peregraph (L
the witlful or repeated sccondary tramsmession to the
publie by e satelhitc carrier 6f & primery tramsmisston
made by & superotation or o notwork stetion end em-

HR 2848 RH2——2
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bodiprng @ performance or display of @ work o aetion-
able a8 an act of infringoment under seckon 601 and
to fully subjeet to tho remedics provided by sectrons
ervminates against @ distrbutor w & manner whieh
vidlates the Communications Aet of 1934 or rules
woned by the Federal GCommunteations Gommisston
with reopect to diservmination:

L) GROGRAPHIC LIMITATION ON SECONDARY
FRANSMISSIONS—The statutory lieense ereated by
thie scolron shall apply only to sccondery tramsmis-
stons to houscholds located wn the United States; or
any of He tormtories; trust torrriories; oF POSSEIItOnS:
14 “th) STAFUTORY LICENSE FOR SECONPARY TRANS-
15 MEsSIONS Ko PrIvATE HoME VIEwiNG—

16 b DEPOSIFS WIFH FHE REGISTER OF GOP¥-
17 RIGHTS—A satethtc earricr whose sccondery trams-
18 MINONs are subjeot to statutory heensing under sub-
19 seetion (&) shath on o semiannual bass; depostt with
20 the Register of Copyrights; in accordamee with require-
21 ments thet the Register shell, after consultatron with
22 the Gopymght Reyelty Tribunal; preserbe by regula-

23 tron—

ot

W W a9 S O B W W

N = e
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24 A 6 stetement of account; eovering the
25 preceding 6-month period; speerfying the nemes
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and locattons of all superstations and netwerk ote-
tons whose swgnals were transmetted; at eny tume
during that pemod; to suwbserthers for pmoate home
vrewrng a8 desertbed tn subscetions {aML) amd
ectved such Lranomissions; and such other date as
the Reguoter of Copymghts mens; aftor eonsultaiton
to tume preserbe by regulation; end

“4B) o voyakiy feo for that G-month poriod;
eompistod by—

“h) multiphpng the totel number of
suhsorthers recorving each Socondary trans-
messton of & superetaiton during cach ealen-
dar month by 19 eents;

Lot multiplying the number of osub-
serrhers peccrving eaech sccondary iremsmes-
ston of @ notwork stetron during each ealen-
der month by 3 eents; and

L) addeng together the totals from
elarises (1) and (o)

2 INVESTMENF OF FBES—The Register of

Copyrmghts shall recowe all fees depostied under thes

@HR 2848 RH2
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{other tham the costs deduected under paragreph (4
shatl deposyt the balamee wn the Lreasury of the Tnited
States; wr such manner as the Secerctary of the Treas-
wry directs: ANl funds held by the Seerctery of the
Lreasury shall be wnvested in wnterest-bearing Tinted
States seeurrives for later distrrhbufton with wterest by
the Copyright Royelty Trbunal oo provded by thes
trtte-

~(3) PERSONS TO WHOM FEES ARE DISTRIBUT-
55— Tho royalty foos depostied wnder paragraph (3
shall;, w accordance with the proceduves proveded by
paragraph (4; be dstmbuted to those eopyright owners
whose works were wnreluded th & sccondary transmes-
ston for privete home vtewing made by o satethtte earpr
er duritng the appheable 6-month accounting period
and who file & elawm with the Copyrght Royealty Tr-

royalty fees deposited undeor paragraph (3) shall be dis-
During the month of July wn cach yeers cach
person clatming to be entrtled to statutory heense
foos for secondarty tramsmssions for prevate home
viewing oholl fle o oleovm with the Copywight

®HR 2848 RH2
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Royelty Tribunol; w accordonce with require-
wments that the Tribunal sholl presorbe by regule-
toon= For purpeses of thwe paragraph; eny elaim-
ants may agree emong themselves as to the pro-
portionate diowion of statulory hoonse focs among
them; may homp thewe ohorms together and filo
thom gountlyy on a9 & smglo ol o may desw-
ROte @ COMMOR agent t0 reccrve payment on their
behealf-

AB) DEFERMINATION OF CONTFROVERSY:
DisERIBBERONS—Afior the furet dary of dugust of
each year; the Copymght Reoyally Trbunal shatl
doetermine whether there exists @ controversy eon-
corming the drotmbution of royatty fees: If the Tri-
bunal determines that no ouch controversy emiots;
the Tribunal chatl, oftor doduscting reasonable ad-
such fees to the copyrght owners entrtled to vre-
cerve them; or to their deswgneted agents: If the
Trbunal finds the emstence of ¢ eontroversy; the
Frbunal shell; pursuent to chapter 8 of this title:
conduet & procecdrng to determine the distmbution
of voyelty fees:

6) VPOraHOLBING OF FEES DURING

GONEROVERSY—Durng the pondency of any

OHR 2848 RH2
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proceeding undor thie subsecetton; the Copymght

Royelty LTrbunel shell withhold from dwiribution

an amount suffrotent to satisfy all elarms with re-

spect to which 6 coniroversy emtsts; but shall have
droeretron to procced to desirtbute any emounts
that ave ot 1 eOntroversy-

“fo) DETERMINATION OF RO¥ALTY FERS—

YD APPIICABILITY AND DETERMINATION OF
ROYALTY FEES—The rate of the royelty fee payable
under subseetion BHIHB) shall be effeetive unith De-
cember 3L 1993 wnless & royalty fee 9 establwshed
undor peregraph (3 (3 or (B of ths subscetron:
After that date; the fee shall be determined erther 1 ao-
cordamee with the veluntery negotiation procedure spee-
sfed wn paregraph (3) o w accordance with the eom-
pulsory arbiration procodure spesified wn paragraphs
3) and (4

) FEE SET BY VOLUNFARY NEGOTIATION—

“4) NOFI6E 6F IHFIATION OF PROCEED-
wes—On o before July L 1991 the Copyrght

Royetty Trbunol sholl eause notoo to bo pub-

Lsked v the Federal Reguster of the wmtiation of

voluntary negolwiion proccodings for the purpese

of determentng tho royelty feo to bo pard by satel-
lite earriers under subseetron (BB

@HR 2848 RH2
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B NEBEGOTIATIONS~—Satellte  earriers;
chotrbutors; and copyright ownore entitled to roy-
alty fees under this seotion shall negotrate tn good
farth e an offort to reach @ voluntary agreement
or voluntary agreements for the peyment of royal-
ant copymght owners may et any hme negotiate
and agree to the reyalty fee; and mey desgnate
conmon agents to negotisie; agres to; o pety owoh
fees: If the partes forl to wdentefy common agents;
the Gopyrght Reyalty Frbunal shall do s6; after
roguesting recommendations from the pariies (6
the negotiatron proccedhng- The pertres to cach ne-
gotiatton procceding shall bear the enttre ecost
theresf:
FHAING OF AGREEMENTS—Voluntary agreements
negotiated atf eny tme in accordance with thes
paragraph shall be binding upon el setelirte ear-
mers; distmbutors; and eopyrght owners that are
parites thereto- Copres of such agreements shall be
foled wnth the Copymght Offece withw thinty day
that the Regeston of Copyrights shall presersbe:

@HR 2848 RH2



W W I » Ot B W M -

DN DN NN e e et el et el et el el
B W N RO O W N1t kW N = O

established wnder @ voluntary agreement which
cordance with thts peragraph shall become effce-
hwe on tho date speerfied wn the agreement; and

B KBB SBFf B¥ COMPULSORY ARBIFRA-

FoN-—

4 NOTIOE OF INEFIATION OF PROCEED-
NGS—On or bofore Decomber 3% 199L the
GCopymght Rovatty Tribunct chath eause notree to
be published in the Federal Regster of the wneir-
atton of arbitration proccedings for the purpese of
determining 6 reasonable royelty fee to be perd
under oubscotton (MHIHB) by satollrte earmers
who are not parttes to & voluntary agreement filed
with the GCopymght Offtce w accordance with
paragraph (3 Such notwe shall wmelude the
names and quahfroations of potentral arbitrators
chosen by the Trbunal from o hot of averlable e
Butrators oblawned from the Amemean Arbitration
Assocrtation or sueh sumitler organtzation as the
Prrbunal shall seloet-

o HR 2848 RH2
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of the notiee iniirattng on arbrration procceding;
and n aceordence with procedurcs to be speeified
by the Copyright Royalty Tribunal; ono arbira-
tor shall be seleeted from the publiohed hst by
eopyrght owners who clawm to be ontitled to roy-
atty fees under subsecetion (BHL) end who are not
party to @ voluntery egreement filed with the
Copyrght Offee v aveordance with paregraph
€3); and one arbutrator shall be selected from the
published kot by satelhte carmers and drstributors
who are not parties to such @ veluntery agreo-
ment: The two arbirators 66 seleeted shall withwn
ten days after their selection; ehovse & third ewbe-
trator from the seme hst; who shall serve as ehorr-
person of the arbitrators: If either group farls to
agree upon the seloetton of an arbiirator; or +f the
arbitrators scleeted by such groups farls to egree
upon the selcetion of & charrporson; the Copyright
Royelty Trmbunel shell promptly scleet the arbr-
trator or cheirperson; respeetively- The arbitrators
selected wnder this peregreph ohell constitute e

HR 2848 RH2——3
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“C) ARBITRATION PROCEBDING.—The Av-
cceding tn accordance with such procodures ap o
may adopt: The Panel shall act on the basis of &
owner who elaims to be entitled to royalty fees
under subscetion (DML any satellite earmer. and
any distrbutor; who 8 not perty to & voluntary
agreoment frled with the Gopyright Offre w ae-
eordance with paragraph (3); may submt relovant
wformation and proposals to the Pancl The por-
tres to the proccedhng chall bear the entire cost
thereof in osuch mamner and proporiton a8 the
Panel shall dereet:

=) FACTORS FOR BETFERMINING RO¥AL-
F¥ FEES—In determintng royalty fees under this
paragraph; the Avbiratron Panel shell eonsider
the approsimeate average eost 6 & eable systom for
the mght to sceondarily tramswmat to the puble @
prumary transmission mede by @ broadeast sta-
hon; the fee ecstablished wnder emy voluntory
agreoment filed with the Copymght Office w ae-
cordanco with paragraph (3); and the last fee pro-
posed by the perires; before proccedings under ths
paregraph; for the sccondery transmission of su-

®HR 2848 RH2
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porstaitons oF retwork stations for prvate home
viewiig: The fee ochall alse be ealentated to
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“) To memmize the evarlabiliy of
eroative works to the publre:

“6r) To afford the copyrmght owner &
forr veturn for ke or her ercative work end
the copyright user & fare tneome undor epist-

“faee) To rofloet the velative voles of the
copyright owner and the copymght user
the produet made averiable to the publie with
respect to velative ereative contribution; tooh-
cost; Pisk; and contribution to the opening of
new markets for ereative empressron and
vnpeet on the structure of the industries wn-
volved and on gonomally prevailing industry
Praetioes:

&) REPORF TO GOP¥RIGHT ROYALTY

FRIBUNAL—Not later than 60 deys after publ-
eation of the notice intiaitng en arbitratton pro-
ecedhng; the Arbitration Pomel shall report to the
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Copyright Royelty Tribunal s determmnairon
converning the royalty fee: Such report shatl be
aecompaniod by the wrtten record; and shall oot
forth the facts that the Ponel found rolevant to
determination end the reasons why Hs determina-
paragroph (D):

“5) AOTFION B¥ GOPYRIGHT ROVALEY FRI-
report of the Avrburateon Poncl under subpore-
greph (5); the Copymght Royalty Tribunal chell
adopt or reject the determenation of the Panel:
The Fribunel shall adopt the determanation of the
Lanel unlese the Tribunel finds that the determi-
forth wn eubparegreph (B)- If the Tribunal rejects
the determunaiton of the Pamel, the Tribunel
shall; before the ond of thet 60-day peried; end
after full ewamination of the record ereated wn the
setting the reyalty foo wnder thio paregraph: The
Tribunal shall oause to be published wn the Feder-
at Registor the detorminaiion of the Panol end
the decision of the Tribunal with vespeet to the de-

@HR 2848 RH2
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termenation (neluding any order woued wnder the
preceding sentonoe)- The Trbunel shall alse pub-
other manner a8 the Tribunal constders appropri-
ate: The Tribunal shall also meke the report of
the Avrbitratron Panel and the eccompantng
record avarlable for publie wepeeiton and eopying:

“(G) PERIOD DURING WHIGH DBOISION
OF PANBEL OR ORDER OF TRIBUNAL BFFEG-
FrviE—The obhgetion to pay the reyelty fee es-
tabhohed under & dotermination of the Arbutration
Panol whioh w0 eonfrrmed by the Copyrght Roy-
alty Tribunal in accordance with thi paregreph;
or established by eny order resued wndor subpara-
graph (5, shall become effeetrve on the date when
the deeiston of the Tmbunal s published in the
Fodoral Regster under subparagraph (3; end
ance with peregraph (4; or wntl December 3%
1994-

D PersoNs SUBIEEF TF6 RO¥ALTY
FEE——The voyalty foe adopted o ovdered wndes
subparagroph () shall be binding on ell satellite

eHR 2848 RH2
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are ot party to @ volwniery agreemont filed with

the Copyright Offce undor paregraph (3-

D JUDIGHAE REVIBW—Any deewsion of the
Copymght Royelty Trbunal under peragraph (3) with
respect to @ dotermination of the Avburetion Pawel
may bo appeated; by any aggrioved party who would be
bound by the determnation; to the Unsted States
Gourt of Appeals for the Distmet of Columbe Chrewit;
wothen therty days aftor the publicatton of the deerston
wn the Federat Regrster- The pendency of an eppest
wnder ths paragraph shall not rehove satelite earriors
of the obligation under subscetron (ML) to deposit the
subseetron: The count ohall have yumodietion to modify
or vaeate & docrsion of the Tribunal only +f t finds; on
the bass of the record before the Trmbunal end the stat-
Arbitration Pomel or the Tribunal acted th on arbi-
trary manner If the court modifies the decwson of the
Fribunal; the court shall have jurtsdietion to enter its
own determination with respeet to royalty fees; to order
the reparymont of any epeess fees depostied under oub-
seetion (bHIMBY; and to order the paryment of amy wn-

oHR 2848 RH2
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eourt may furthor vaecate the deeiston of the Tribuneal
and remand the ease for arbiiration proccedings n Go-
eordemee with paragraph (3)-

means on entity which eontracts to distribute sceond-
ary tranomissons from o satolite correr and; evther
as & swngle chomnel or wn o packege with other pro-
gromnng, provides the cccondary transmisston either
diveotly to indivedual subseribers for pmoate home
tion entitees-

) NEFWORK STATION—The term -“network
station- hao the meening Giwen thet term wn seetion
HIFP of thes ttle; and wneludes any translator station
or terrestmal setollite statron thet rebroadeasts ¥ or
substantiatly off of the programmeng broadeast by @
network statton:

‘prmary network station’ means & network station thet

mary tronsmisston- has the meantng given that term in
seetron 1L of ths title:

o HR 2848 RH2
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6} PRIVATE HOME VIEWING—The term “pr-
vete home viewing moeans the viewing; for privete use
tn o houschold by means of satellite receptron equip-
ment which 9 operated by an indindual in thet house-
hold and which serves only suech houschold; of & sce-
ondary transmsston delwered by @ satellite earrier of
& primery transmisston of & televisron station loensed
by the Federal Communteattons GCommisgton-

A6) SAFELLITE GARRIER—The torm “satelive
earpior” moans an entty thet wses the feethites of & do-
mestre satetivte service heensed by the Federal Commau-
meatrons Commussion to establish end eperate & chan-
nel of communtications for porni-to-multipoint distribu-
teon of televisron otatton egnals; and thet owns or
teases & capactty or service on @ setolltte tn ovrder to
provide sueh point-to-multipornt distribution; emeept to
the emtont that suech entity provides such distrbution
pursnont to torff under the GCommunications Aot of
1984, other tham for private home vrewing-

P SECONDARY FRANSMISSION—The term
“vsecondary transmissron- has the meaning grwen thet
torm i seetron 1LLG) of thes title-

268 SvBscrIBER—The term “subserther’ means
an individual who reectves & sccondery Lransmisston
sepviee for private home vewing by means of & scecond-
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means & televtsron broadeast station; other than @ net-
work statton; heensed by the Federel Communteatrons
Commassron that w0 sccondartly transmitted by o ootel-
tte eagrrier-

served houschold: with respect to @ perticulor televr-
ROR Retwork: means e household thet—

A eomnot reeerve; through the use of @
conventonal outdoor rooftop reccrving antenne; an
over-the-anr swgnel of grade B intensity (s de-
fined by the Lederal Communreations Commis-
ston) of & prumary notwork stetion affthated with
that network; axd

2EB) has not; within 96 days hefore the date
on whieh thet housechold subserbes; erther tnthral-
Yy or on remewal; to recerve sceondary Lremsmis-
srons by o satellite earrier of @ network station af-
fehrated with thet networls; subserbed to & eable
system that provwdes the signel of & primaery nei-
work stetion affthated with thet network-

HR 2848 RH2——4
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“fe) ExorusrHr¥ oF THis Seorron Wirn Re-
SPEGF F6 SECONDARY TRANSMISSIONS OF BROADOASE
STATIONS B¥ SATELLITE F6 MEMBERS OF THE
PuBLio—No provision of scotion 111 of this ttle or any
other lans (other than this seotion) shall be construed to eon-
tarn ony authorization; evemption; or heense through wheek
seeondary tramsmisstons by satelltie earmor for private home
vrowing of Programming Conteined i & PrUmary (ransmis-
ston mede by @ suporstation or @ network statton mey be
made without obtatning the eonsent of the copyright ewner—:

3) Seetron 501 of tathe 1% United States Code;
ts ammended by adding et the end the following:

o) Yath reopeot to any sccondary transmission thet to
made by @ satellite carrer of & primary tranomisston em-
Bodiyng the porformance ov display of & work ond + aotion-
able as an aet of wnfringement under secetion 1IHa)b); @
network statron holding & eopymght or other license to trams-
mt or perform the seme verswon of that work shell for pur-
poses of subsectron () of thes section; be treated as & legal or
within the local service ares of that statton—-

) Seetion 80LBH3) of title 1% Lnited States

Code; v amended by strdeing ~and 116~ and wnserting

@HR 2848 RH2
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&) Seotron 804(d) of title 17 Unsted States
Code; w0 omended by strding —seettons 141 or 116~
and woerting —secton 114 116; or 119~
€6) The table of scctions ot the beginning of chap-
ter 1 of ttle 17 Untted States Code; w0 amended by
adding at the end the following new tem:

419 Lumsiations on evelusive mghis- Sccondary tromomionons of superstations and
notwork stations for private homo viowirg—

SEG. 3. SYNDICATED EXCLUSIVITY.

The Federal GCommunications GCommssron ohall
within 130 days after the effeetrve date of thes Aet: wnttate &
eombined inquiry and rulomalking procceding for the purpese
of—

D detormuning the feastbihiy of vmposing oynde-
eated emelusmoniy Pulos with vespoot to the dehwery of
syndroated programmeng; 6o defened by the Commas-
srom; for private srewmng svmor to the mrles wowed by
the Commassion with rospect to syndreated evelusuvnts
and eable televrsion; and

62) adopteng such mides of the Commassion consed-
ere the vnpostiton of suech rules to he feasible:

SEG. + REPORT ON DISCRIMINATION.

within 1 year after the effective date of this Aet; prepare and
submat to the Congress & report on whether; and the extent to
whioh: there ezt diserummnahion veforred to w scelron

OHR 2848 RH2
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119¢a)6) of titte 1% Untted States Gode; as added by see-
ton 3 of thes Aet-
SEC. 6. BEFECTIVE DATE.

Thie Aet and the emendments made by this Aet take
offoct on Jamwary % 1980; cocopt that the authoriy of the
Register of Copyrghts 6 wone regrlaitons pursuant {0 sec-
ton HIGMHD of ttle 17 Tntted States Code; as added by
sostson 2 of this et takes effeet on the date of the enaotment
of thes Aot
SEC. 6. TERMINATION.

Thes Aot and the emendments made by this Aet eoase to
be effectrve on December 5L 1994-

Amend the title se a8 to read- <A bill to amend title
1% United States Code; relating to copyrights; to provide
for the interim statutory lieensing of the seeondsry trans-
mission by satellibe earriers of superstetions and network
SECTION 1. SHORT TITLE.

This Act may be cited as the “Satellite Home
Viewer Act of 1988”.

SEC. 2 AMENDMENTS TO TITLE 17, UNITED STATES CODE

Title 17, United States Code, is amended as
follows:

(1) Section 111 is amended—

(A) in subsection (a)—

®HR 2848 RH2
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(i) in paragraph (3) by striking
“or” at the end;
(ii) by redesignating paragraph
(4) as paragraph (5); and
(iii) by inserting the following
after paragraph (3):

“(4) the secondary transmission is made
by a satellite carrier for private home viewing
pursuant to a statutory license under section
119; or”’; and

(B) in subsection (d)(1)(A) by insert-
ing before “Such statement” the follow-
ing:

“In determining the total number of sub-

scribers and the gross amounts paid to

the cable system for the basic service of
providing secondary transmissions of pri-
mary broadcast transmitters, the system
shall not include subscribers and
amounts collected from subscribers re-
ceiving secondary transmissions for pri-
vate home viewing pursuant to section

119.”.
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(2) Chapter 1 of title 17, United States

Code, is amended by adding at the end the

following new section:

“§ 119. Limitations on exclusive rights: Secondary trans-

missions of superstations and network sta-
tions for private home viewing

“(a) SECONDARY TRANSMISSIONS BY SATEL-

LITE CARRIERS.—

“(1) SUPERSTATIONS.—Subject to the pro-
visions of paragraphs (3), (4), and (6) of this
subsection, secondary transmissions of a pri-
mary transmission made by a superstation
and embodying a performance or display of a
work shall be subject to statutory licensing
under this section if the secondary transmis-
sion is made by a satellite carrier to the
public for private home viewing, and the car-
rier makes a direct or indirect charge for
each retransmission service to each house-
hold receiving the secondary transmission or
to a distributor that has contracted with the
carrier for direct or indirect delivery of the
secondary transmission to the public for pri-
vate home viewing.

“(2) NETWORK STATIONS.—

@HR 2848 RH2
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“C(A) IN GENERAL.—Subject to the

provisions of subparagraphs (B) and (C)
of this paragraph and paragraphs (3), (4),
(5), and (6) of this subsection, secondary
transmissions of programming contained
in a primary transmission made by a net-
work station and embodying a perform-
ance or display of a work shall be subject
to statutory licensing under this section
if the secondary transmission is made by
a satellite carrier to the public for pri-
vate home viewing, and the carrier makes
a direct charge for such retransmission
service to each subscriber receiving the
secondary transmission.

“(B) SECONDARY TRANSMISSIONS TO
UNSERVED HOUSEHOLDS.—The statutory
license provided for in subparagraph (A)
shall be limited to secondary transmis-
sions to persons who reside in unserved
households.

“(C) NOTIFICATION TO NETWORKS.—A
satellite carrier that makes secondary
transmissions of a primary transmission

by a network station pursuant to sub-

OHR 2848 RH2
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paragraph (A) shall, 90 days after the ef-

fective date of the Satellite Home Viewer
Act of 1988, or 90 days after commencing
such secondary transmissions, whichever
is later, submit to the network that owns
or is affiliated with the network station a
list identifying (by street address, includ-
ing county and zip code) all subscribers
to which the satellite carrier currently
makes secondary transmissions of that
primary transmission. Thereafter, on the
15th of each month, the satellite carrier
shall submit to the network a list identi-
fying (by street address, including county
and zip code) any persons who have been
added or dropped as such subscribers
since the last submission under this sub-
paragraph. Such subscriber information
submitted by a satellite carrier may be
used only for purposes of monitoring
compliance by the satellite carrier with
this subsection. The submission require-
ments of this subparagraph shall apply to
a satellite carrier only if the network to

whom the submissions are to be made

®HR 2848 RH2
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places on file with the Register of Copy-
rights, on or after the effective date of
the Satellite Home Viewer Act of 1988, a
document identifying the name and ad-
dress of the person to whom such sub-
missions are to be made. The Register
shall maintain for public inspection a file
of all such documents.

“(3) NONCOMPLIANCE WITH REPORTING
AND PAYMENT REQUIREMENTS.—Notwith-
standing the provisions of paragraphs (1) and
(2), the willful or repeated secondary trans-
mission to the public by a satellite carrier of
a primary transmission made by a supersta-
tion or a network station and embodying a
performance or display of a work is action-
able as an act of infringement under section
501, and is fully subject to the remedies pro-
vided by sections 502 through 506 and 509,
where the satellite carrier has not deposited
the statement of account and royalty fee re-
quired by subsection (b), or has failed to
make the submissions to networks required

by paragraph (2)(C).

HR 2848 RH2——5
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“(4) WILLFUL ALTERATIONS.—Notwith-

standing the provisions of paragraphs (1) and
(2), the secondary transmission to the public
by a satellite carrier of a primary transmis-
sion made by a superstation or a network
station and embodying a performance or dis-
play of a work is actionable as an act of in-
fringement under section 501, and is fully
subject to the remedies provided by sections
502 through 506 and sections 509 and 510, if
the content of the particular program in
which the performance or display is em-
bodied, or any commercial advertising or sta-
tion announcement transmitted by the pri-
mary transmitter during, or immediately
before or after, the transmission of such pro-
gram, is in any way willfully altered by the
satellite carrier through changes, deletions,
or additions, or is combined with program-
ming from any other broadcast signal.

“(5) VIOLATION OF TERRITORIAL RESTRIC-
TIONS ON STATUTORY LICENSE FOR NETWORK
STATIONS.—

“(A) INDIVIDUAL VIOLATIONS.—The

willful or repeated secondary transmis-
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sion by a satellite carrier of a primary
transmission made by a network station
and embodying a performance or display
of a work to a subscriber who does not
reside in an unserved household is ac-
tionable as an act of infringement under
section 501 and is fully subject to the
remedies provided by sections 502
through 506 and 509, except that—

“(i) no damages shall be awarded
for such act of infringement if the
satellite carrier took corrective
action by promptly withdrawing
service from the ineligible subscriber,
and

“(ii) any statutory damages shall
not exceed $5 for such subscriber for
each month during which the viola-
tion occurred.

“(B) PATTERN OF VIOLATIONS.—If a
satellite carrier engages in a willful or re-
peated pattern or practice of delivering a
primary transmission made by a network
station and embodying a performance or

display of a work to subscribers who do
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not reside in unserved households, then

in addition to the remedies set forth in

subparagraph (A)—

o®HR 2848 RH2

“(i) if the pattern or practice has
been carried out on a substantially
nationwide basis, the court shall
order a permanent injunction bar-
ring the secondary transmission by
the satellite carrier, for private home
viewing, of the primary transmis-
sions of any primary network station
affiliated with the same network, and
the court may order statutory dam-
ages of not to exceed $250,000 for
each 6-month period during which
the pattern or practice was carried
out; and

“(ii) if the pattern or practice
has been carried out on a local or re-
gional basis, the court shall order a
permanent injunction barring the
secondary transmission, for private
home viewing in that locality or
region, by the satellite carrier of the

primary transmissions of any pri-
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mary network station affiliated with
the same network, and the court may
order statutory damages of not to
exceed $250,000 for each 6-month
period during which the pattern or
practice was carried out.

“(C) PREVIOUS SUBSCRIBERS EX-
CLUDED.—Subparagraphs (A) and (B) do
not apply to secondary transmissions by
a satellite carrier to persons who sub-
scribed to receive such secondary trans-
missions from the satellite carrier or a
distributor before July 7, 1988.

“(6) DISCRIMINATION BY A SATELLITE
CARRIER.—Notwithstanding the provisions of
paragraph (1), the willful or repeated second-
ary transmission to the public by a satellite
carrier of a primary transmission made by a
superstation or a network station and em-
bodying a performance or display of a work
is actionable as an act of infringement under
section 501, and is fully subject to the reme-
dies provided by sections 502 through 506 and
509, if the satellite carrier unlawfully dis-

criminates against a distributor.
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“(7) GEOGRAPHIC LIMITATION ON SECOND-

ARY TRANSMISSIONS.—The statutory license
created by this section shall apply only to
secondary transmissions to households locat-
ed in the United States, or any of its territo-
ries, trust territories, or possessions.

“(b) STATUTORY LICENSE FOR SECONDARY

TRANSMISSIONS FOR PRIVATE HOME VIEWING.—

“(1) DEPOSITS WITH THE REGISTER OF
COPYRIGHTS.—A satellite carrier whose sec-
ondary transmissions are subject to statutory
licensing under subsection (a) shall, on a
semiannual basis, deposit with the Register of
Copyrights, in accordance with requirements
that the Register shall, after consultation
with the Copyright Royalty Tribunal, pre-
scribe by regulation—

“(A) a statement of account, covering
the preceding 6-month period, specifying
the names and locations of all supersta-
tions and network stations whose signals
were transmitted, at any time during that
period, to subscribers for private home
viewing as described in subsections (a)(1)

and (a)(2), the total number of subscrib-
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ers that received such transmissions, and

such other data as the Register of Copy-

rights may, after consultation with the

Copyright Royalty Tribunal, from time to

time prescribe by regulation; and

“(B) a royalty fee for that 6-month

period, computed by—

“(i) multiplying the total number
of subscribers receiving each second-
ary transmission of a superstation
during each calendar month by 12
cents;

“(ii) multiplying the number of
subscribers receiving each secondary
transmission of a network station
during each calendar month by 3
cents; and

“(iii) adding together the totals

from clauses (i) and (ii).

“(2) INVESTMENT OF FEES.—The Register

of Copyrights shall receive all fees deposited

under this section and, after deducting the

reasonable costs incurred by the Copyright

Office under this section (other than the

costs deducted under paragraph (4)), shall de-
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posit the balance in the Treasury of the
United States, in such manner as the Secre-
tary of the Treasury directs. All funds held
by the Secretary of the Treasury shall be in-
vested in interest-bearing United States secu-
rities for later distribution with interest by
the Copyright Royalty Tribunal as provided
by this title.

“(3) PERSONS TO WHOM FEES ARE DIS-
TRIBUTED.—The royalty fees deposited under
paragraph (2) shall, in accordance with the
procedures provided by paragraph (4), be dis-
tributed to those copyright owners whose
works were included in a secondary transmis-
sion for private home viewing made by a sat-
ellite carrier during the applicable 6-month
accounting period and who file a claim with
the Copyright Royalty Tribunal under para-
graph (4).

“(4) PROCEDURES FOR DISTRIBUTION.—
The royalty fees deposited under paragraph
(2) shall be distributed in accordance with
the following procedures:

“(A) FILING OF CLAIMS FOR FEES.—

During the month of July in each year,
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each person claiming to be entitled to
statutory license fees for secondary
transmissions for private home viewing
shall file a claim with the Copyright Roy-
alty Tribunal, in accordance with re-
quirements that the Tribunal shall pre-
scribe by regulation. For purposes of this
paragraph, any claimants may agree
among themselves as to the proportion-
ate division of statutory license fees
among them, may lump their claims to-
gether and file them jointly or as a single
claim, or may designate a common agent
to receive payment on their behalf.

“(B) DETERMINATION OF CONTROVER-
SY; DISTRIBUTIONS.—After the first day of
August of each year, the Copyright Roy-
alty Tribunal shall determine whether
there exists a controversy concerning the
distribution of royalty fees. If the Tribu-
nal determines that no such controversy
exists, the Tribunal shall, after deducting
reasonable administrative costs under
this paragraph, distribute such fees to the

copyright owners entitled to receive
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them, or to their designated agents. If the
Tribunal finds the existence of a contro-
versy, the Tribunal shall, pursuant to
chapter 8 of this title, conduct a proceed-
ing to determine the distribution of roy-
alty fees.
“(C) WITHHOLDING OF FEES DURING
CONTROVERSY.—During the pendency of
any proceeding under this subsection, the
Copyright Royalty Tribunal shall with-
hold from distribution an amount suffi-
cient to satisfy all claims with respect to
which a controversy exists, but shall have
discretion to proceed to distribute any
amounts that are not in controversy.
“(c) DETERMINATION OF ROYALTY FEES.—

“(1) APPLICABILITY AND DETERMINATION
OF ROYALTY FEES.—The rate of the royalty
fee payable under subsection (b)(1)(B) shall
be effective until December 31, 1992, unless a
royalty fee is established under paragraph
(2), (3), or (4) of this subsection. After that
date, the fee shall be determined either in ac-
cordance with the voluntary negotiation pro-

cedure specified in paragraph (2) or in ac-
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cordance with the compulsory arbitration

procedure specified in paragraphs (3) and (4).

“(2) FEE SET BY VOLUNTARY NEGOTIA-

TION.—

“(A) NOTICE OF INITIATION OF PRO-
CEEDINGS.—On or before July 1, 1991, the
Copyright Royalty Tribunal shall cause
notice to be published in the Federal
Register of the initiation of voluntary ne-
gotiation proceedings for the purpose of
determining the royalty fee to be paid by
satellite carriers under subsection
(b)(1)(B).

“(B) NEGOTIATIONS.—Satellite carri-
ers, distributors, and copyright owners
entitled to royalty fees under this section
shall negotiate in good faith in an effort
to reach a voluntary agreement or volun-
tary agreements for the payment of roy-
alty fees. Any such satellite carriers, dis-
tributors, and copyright owners may at
any time negotiate and agree to the roy-
alty fee, and may designate common
agents to negotiate, agree to, or pay such

fees. If the parties fail to identify
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common agents, the Copyright Royalty
Tribunal shall do so, after requesting rec-
ommendations from the parties to the ne-
gotiation proceeding. The parties to each
negotiation proceeding shall bear the
entire cost thereof.

“(C) AGREEMENTS BINDING ON PAR-
TIES; FILING OF AGREEMENTS.—Voluntary
agreements negotiated at any time in ac-
cordance with this paragraph shall be
binding upon all satellite carriers, dis-
tributors, and copyright owners that are
parties thereto. Copies of such agree-
ments shall be filed with the Copyright
Office within 30 days after execution in
accordance with regulations that the
Register of Copyrights shall prescribe.

“(D) PERIOD AGREEMENT IS IN
EFFECT.—The obligation to pay the royal-
ty fees established under a voluntary
agreement which has been filed with the
Copyright Office in accordance with this
paragraph shall become effective on the
date specified in the agreement, and shall

remain in effect until December 31, 1994.
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“(3) FEE SET BY COMPULSORY ARBITRA-

TION.—

“(A) NOTICE OF INITIATION OF PRO-
CEEDINGS.—On or before December 31,
1991, the Copyright Royalty Tribunal
shall cause notice to be published in the
Federal Register of the initiation of arbi-
tration proceedings for the purpose of
determining a reasonable royalty fee to
be paid under subsection (b)(1)(B) by sat-
ellite carriers who are not parties to a
voluntary agreement filed with the Copy-
right Office in accordance with para-
graph (2). Such notice shall include the
names and qualifications of potential ar-
bitrators chosen by the Tribunal from a
list of available arbitrators obtained from
the American Arbitration Association or
such similar organization as the Tribunal
shall select.

“(B) SELECTION OF ARBITRATION
PANEL.—Not later than 10 days after pub-
lication of the notice initiating an arbi-
tration proceeding, and in accordance

with procedures to be specified by the
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Copyright Royalty Tribunal, one arbitra-

tor shall be selected from the published
list by copyright owners who claim to be
entitled to royalty fees under subsection
(b)(4) and who are not party to a volun-
tary agreement filed with the Copyright
Office in accordance with paragraph (2),
and one arbitrator shall be selected from
the published list by satellite carriers and
distributors who are not parties to such a
voluntary agreement. The two arbitrators
so selected shall, within 10 days after
their selection, choose a third arbitrator
from the same list, who shall serve as
chairperson of the arbitrators. If either
group fails to agree upon the selection of
an arbitrator, or if the arbitrators select-
ed by such groups fails to agree upon the
selection of a chairperson, the Copyright
Royalty Tribunal shall promptly select
the arbitrator or chairperson, respective-
ly. The arbitrators selected under this
paragraph shall constitute an Arbitration

Panel.
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“(C) ARBITRATION PROCEEDING.—

The Arbitration Panel shall conduct an
arbitration proceeding in accordance
with such procedures as it may adopt.
The Panel shall act on the basis of a
fully documented written record. Any
copyright owner who claims to be enti-
tled to royalty fees under subsection
(b)(4), any satellite carrier, and any dis-
tributor, who is not party to a voluntary
agreement filed with the Copyright Office
in accordance with paragraph (2), may
submit relevant information and propos-
als to the Panel. The parties to the pro-
ceeding shall bear the entire cost thereof
in such manner and proportion as the
Panel shall direct.

“(D) FACTORS FOR DETERMINING
ROYALTY FEES.—In determining royalty
fees under this paragraph, the Arbitra-
tion Panel shall consider the approxi-
mate average cost to a cable system for
the right to secondarily transmit to the
public a primary transmission made by a

broadcast station, the fee established
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under any voluntary agreement filed

with the Copyright Office in accordance

with paragraph (2), and the last fee pro-

posed by the parties, before proceedings

under this paragraph, for the secondary

transmission of superstations or network

stations for private home viewing. The

fee shall also be calculated to achieve the

following objectives:

O®HR 2848 RH2

“(i) To maximize the availability
of creative works to the public.

“(ii) To afford the copyright
owner a fair return for his or her
creative work and the copyright user
a fair income under existing econom-
ic conditions.

“(iii) To reflect the relative roles
of the copyright owner and the copy-
right user in the product made avail-
able to the public with respect to rel-
ative creative contribution, techno-
logical contribution, capital invest-
ment, cost, risk, and contribution to

the opening of new markets for cre-
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ative expression and media for their

communication.

“(iv) To minimize any disruptive
impact on the structure of the indus-
tries involved and on generally pre-
vailing industry practices.

“(E) REPORT TO COPYRIGHT ROYALTY
TRIBUNAL.—Not later than 60 days after
publication of the notice initiating an ar-
bitration proceeding, the Arbitration
Panel shall report to the Copyright Roy-
alty Tribunal its determination concern-
ing the royalty fee. Such report shall be
accompanied by the written record, and
shall set forth the facts that the Panel
found relevant to its determination and
the reasons why its determination is con-
sistent with the criteria set forth in sub-
paragraph (D).

“(F) ACTION BY COPYRIGHT ROYALTY
TRIBUNAL.—Within 60 days after receiv-
ing the report of the Arbitration Panel
under subparagraph (E), the Copyright
Royalty Tribunal shall adopt or reject

the determination of the Panel. The Tri-
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bunal shall adopt the determination of
the Panel unless the Tribunal finds that
the determination is clearly inconsistent
with the criteria set forth in subpara-
graph (D). If the Tribunal rejects the de-
termination of the Panel, the Tribunal
shall, before the end of that 60-day
period, and after full examination of the
record created in the arbitration proceed-
ing, issue an order, consistent with the
criteria set forth in subparagraph (D),
setting the royalty fee under this para-
graph. The Tribunal shall cause to be
published in the Federal Register the de-
termination of the Panel, and the deci-
sion of the Tribunal with respect to the
determination (including any order
issued under the preceding sentence). The
Tribunal shall also publicize such deter-
mination and decision in such other
manner as the Tribunal considers appro-
priate. The Tribunal shall also make the
report of the Arbitration Panel and the
accompanying record available for public

inspection and copying.
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“(G) PERIOD DURING WHICH DECI-

SION OF PANEL OR ORDER OF TRIBUNAL
EFFECTIVE.—The obligation to pay the
royalty fee established under a determi-
nation of the Arbitration Panel which is
confirmed by the Copyright Royalty Tri-
bunal in accordance with this paragraph,
or established by any order issued under
subparagraph (F), shall become effective
on the date when the decision of the Tri-
bunal is published in the Federal Regis-
ter under subparagraph (F), and shall
remain in effect until modified in accord-
ance with paragraph (4), or until Decem-
ber 31, 1994.

“(H) PERSONS SUBJECT TO ROYALTY
FEE.—The royalty fee adopted or ordered
under subparagraph (F) shall be binding
on all satellite carriers, distributors, and
copyright owners, who are not party to a
voluntary agreement filed with the Copy-
right Office under paragraph (2).

“(4) JUDICIAL REVIEW.—Any decision of

the Copyright Royalty Tribunal under para-

graph (3) with respect to a determination of
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the Arbitration Panel may be appealed, by
any aggrieved party who would be bound by
the determination, to the United States Court
of Appeals for the District of Columbia Cir-
cuit, within 30 days after the publication of
the decision in the Federal Register. The
pendency of an appeal under this paragraph
shall not relieve satellite carriers of the obli-
gation under subsection (b)(1) to deposit the
statement of account and royalty fees speci-
fied in that subsection. The court shall have
jurisdiction to modify or vacate a decision of
the Tribunal only if it finds, on the basis of
the record before the Tribunal and the statu-
tory criteria set forth in paragraph (3)(D),
that the Arbitration Panel or the Tribunal
acted in an arbitrary manner. If the court
modifies the decision of the Tribunal, the
court shall have jurisdiction to enter its own
determination with respect to royalty fees, to
order the repayment of any excess fees depos-
ited under subsection (b)(1)(B), and to order
the payment of any underpaid fees, and the
interest pertaining respectively thereto, in ac-

cordance with its final judgment. The court
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may further vacate the decision of the Tribu-
nal and remand the case for arbitration pro-
ceedings in accordance with paragraph (3).

“(d) DEFINITIONS.—As used in this section—

“(1) DISTRIBUTOR.—The term ‘distributor’
means an entity which contracts to distribute
secondary transmissions from a satellite car-
rier and, either as a single channel or in a
package with other programming, provides
the secondary transmission either directly to
individual subscribers for private home view-
ing or indirectly through other program dis-
tribution entities.

“(2) NETWORK STATION.—The term ‘net-
work station’ has the meaning given that
term in section 111(f) of this title, and in-
cludes any translator station or terrestrial
satellite station that rebroadcasts all or sub-
stantially all of the programming broadcast
by a network station.

“(3) PRIMARY NETWORK STATION.—The
term ‘primary network station’ means a net-
work station that broadcasts or rebroadcasts
the basic programming service of a particular

national network.
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“(4) PRIMARY TRANSMISSION.—The term

‘primary transmission’ has the meaning given
that term in section 111(f) of this title.

“(5) PRIVATE HOME VIEWING.—The term
‘private home viewing’ means the viewing, for
private use in a household by means of satel-
lite reception equipment which is operated by
an individual in that household and which
serves only such household, of a secondary
transmission delivered by a satellite carrier
of a primary transmission of a television sta-
tion licensed by the Federal Communications
Commission.

“(6) SATELLITE CARRIER.—The term ‘sat-
ellite carrier’ means an entity that uses the
facilities of a satellite or satellite service li-
censed by the Federal Communications Com-
mission, to establish and operate a channel of
communications for point-to-multipoint dis-
tribution of television station signals, and
that owns or leases a capacity or service on a
satellite in order to -provide such point-to-
multipoint distribution, except to the extent
that such entity provides such distribution

pursuant to tariff under the Communications
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1 Act of 1934, other than for private home

2 viewing.

3 “(7) SECONDARY TRANSMISSION.—The

4 term ‘secondary transmission’ has the mean-

5 ing given that term in section 111(f) of this

6 title.

7 “(8) SUBSCRIBER.—The term ‘subscriber’

8 means an individual who receives a second-
‘ 9 ary transmission service for private home

10 viewing by means of a secondary transmis-

11 sion from a satellite carrier and pays a fee

12 for the service, directly or indirectly, to the

13 satellite carrier or to a distributor.

14 “(9) SUPERSTATION.—The term ‘supersta-

15 tion’ means a television broadcast station,

16 other than a network station, licensed by the

[y
-3

Federal Communications Commission that is

18 secondarily transmitted by a satellite carrier.
19 “(10) UNSERVED HOUSEHOLD.—The term
20 ‘unserved household’, with respect to a par-
21 ticular television network, means a house-
22 hold that—

23 “(A) cannot receive, through the use
24 of a conventional outdoor rooftop receiv-
25 ing antenna, an over-the-air signal of

®HR 2848 RH?2
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grade B intensity (as defined by the Fed-

eral Communications Commission) of a
primary network station affiliated with
that network, and

“(B) has not, within 90 days before
the date on which that household sub-
scribes, either initially or on renewal, to
receive secondary transmissions by a sat-
ellite carrier of a network station affili-
ated with that network, subscribed to a
cable system that provides the signal of a
primary network station affiliated with
that network.

“(e) EXCLUSIVITY OF THIS SECTION WITH RE-
SPECT TO SECONDARY TRANSMISSIONS OF BROAD-
CAST STATIONS BY SATELLITE TO MEMBERS OF THE
PUBLIC.—No provision of section 111 of this title
or any other law (other than this section) shall be
construed to contain any authorization, exemp-
tion, or license through which secondary trans-
missions by satellite carrier for private home
viewing of programming contained in a primary
transmission made by a superstation or a network
station may be made without obtaining the con-

sent of the copyright owner.”.
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(3) Section 501 of title 17, United States

Code, is amended by adding at the end the

following:

“(e) With respect to any secondary transmis-
sion that is made by a satellite carrier of a pri-
mary transmission embodying the performance or
display of a work and is actionable as an act of
infringement under section 119(a)(5), a network
station holding a copyright or other license to
transmit or perform the same version of that work
shall, for purposes of subsection (b) of this sec-
tion, be treated as a legal or beneficial owner if
such secondary transmission occurs within the
local service area of that station.”.

(4) Section 801(b)(3) of title 17, United

States Code, is amended by striking “and

116” and inserting “, 116, and 119(b)”.

(5) Section 804(d) of title 17, United

States Code, is amended by striking “sections

111 or 116” and inserting “section 111, 116, or

119”.

(6) The table of sections at the beginning
of chapter 1 of title 17, United States Code, is
amended by adding at the end the following

new item:

oHR 2848 RH2
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“119. Limitations on exclusive rights. Secondary transmissions of su-
perstations and network stations for private home
viewing.”.

SEC. 3. SYNDICATED EXCLUSIVITY; REPORT ON DISCRIMINA-
TION.

Title VII of The Communications Act of 1934

(47 U.S.C. 601 et seq.) is amended by adding at the

end the following:
“SYNDICATED EXCLUSIVITY

“SEC. 712. (a) The Federal Communications
Commission shall, within 120 days after the effec-
tive date of the Satellite Home Viewer Act of 1988,
initiate a combined inquiry and rulemaking pro-
ceeding for the purpose of—

“(1) determining the feasibility of impos-
ing syndicated exclusivity rules with respect
to the delivery of syndicated programming
(as defined by the Commission) for private
viewing (as defined in section 705 of this Act)
similar to the rules issued by the Commission
with respect to syndicated exclusivity and
cable television; and

“(2) adopting such rules if the Commis-
sion considers the imposition of such rules to
be feasible.

“(b) In the event that the Commission adopts

such rules, any willful and repeated secondary
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transmission made by a satellite carrier to the
public of a primary transmission embodying the
performance or display of a work which violates
such Commission rules shall be subject to the rem-
edies, sanctions, and penalties provided by title V

and section 705 of this Act.
“DISCRIMINATION

“SEC. 713. The Federal Communications Com-
mission shall, within 1 year after the effective date
of the Satellite Home Viewer Act of 1988, prepare
and submit to the Committee on Commerce, Sci-
ence, and Transportation of the Senate and the
Committee on Energy and Commerce of the House
of Representatives a report on whether, and the
extent to which, there exists discrimination de-
scribed in section 119(a)(6) of title 17, United
States Code.”.

SEC. 4. INQUIRY ON ENCRYPTION STANDARD.

Section 705 of the Communications Act of
1934 (47 U.S.C. 605) is amended by adding at the
end thereof the following:

“(f) Within 6 months after the date of enact-
ment of the Satellite Home Viewer Act of 1988, the
Federal Communications Commission shall initi-
ate an inquiry concerning the need for a universal

encryption standard that permits decryption of
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1 satellite cable programming intended for private

2 viewing. In conducting such inquiry, the Commis-

3 sion shall take into account—

4

© W I o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

“(1) consumer costs and benefits of any
such standard, including consumer invest-
ment in equipment in operation;

“(2) incorporation of technological en-
hancements, including advanced television
formats;

“(3) whether any such standard would ef-
fectively prevent present and future unau-
thorized decryption of satellite cable pro-
gramming;

“(4) the costs and benefits of any such
standard on other authorized users of en-
crypted satellite cable programming, includ-
ing cable systems and satellite master anten-
na television systems;

“(5) the effect of any such standard on
competition in the manufacture of decryption
equipment; and

“(6) the impact of the time delay associ-
ated with the Commission procedures neces-

sary for establishment of such standards.
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“(g) If the Commission finds, based on the in-
formation gathered from the inquiry required by
subsection (f), that a universal encryption stand-
ard is necessary and in the public interest, the
Commission shall initiate a rulemaking to estab-
lish such a standard.”.

SEC 5. PIRACY OF SATELLITE CABLE PROGRAMMING.

Section 705 of the Communications Act of
1934 (47 U.S.C. 605) is amended—

(1) in subsection (¢)—

(A) by striking “and” at the end of
paragraph (4);

(B) by striking the period at the end
of paragraph (5) and inserting “; and”;
and

(C) by adding at the end the follow-
ing:

“(6) the term ‘any person aggrieved’ shall
include any person with proprietary rights in
the intercepted communication by wire or
radio including wholesale or retail distribu-
tors of satellite cable programming, and, in
the case of a violation of paragraph (4) of
subsection (d), shall also include any person

engaged in the lawful manufacture, distribu-
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tion, or sale of equipment necessary to au-
thorize or receive satellite cable program-
ming.”’;

(2) in subsection (d)(1), by striking
“$1,000” and inserting “$2,000’;

(3) in paragraph (2) of subsection (d), by
striking “$25,000” and all that follows
through the end of that paragraph and insert-
ing “$50,000 or imprisoned for not more than
2 years, or both, for the first such conviction
and shall be fined not more than $100,000 or
imprisoned for not more than 5 years, or
both, for any subsequent conviction.”’;

(4) in subsection (d)(3)(A), by inserting
“or paragraph (4) of subsection (d)” immedi-
ately after “subsection (a)”’;

(5) in subsection (d)(3)(B) by striking
“may”’ the first time it appears;

(6) in subsection (d)(3)(B)(i), by inserting
“may” immediately before “grant’;

(7) in subsection (d)(3)(B)(ii), by insert-
ing “may” immediately before “award”;

(8) in subsection (d)(3)(B)(iii), by insert-
ing “shall” immediately before “direct”;

(9) in subsection (d)(3)(C)(H)I)—
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(A) by inserting “of subsection (a)”
immediately after “violation”’;

(B) by striking “$250” and inserting
“$1,000’; and

(C) by inserting immediately before
the period the following: “, and for each
violation of paragraph (4) of this subsec-
tion involved in the action an aggrieved
party may recover statutory damages in
a sum not less than $10,000, or more than
$100,000, as the court considers just’’;
(10) in subsection (d)(3)(C)(ii), by strik-

ing “$50,000” and inserting “$100,000 for each

violation of subsection (a)”’;

(11) in subsection (d)(3)(C)(iii), by strik-
ing “$100” and inserting “$250”; and

(12) by striking paragraph (4) of subsec-
tion (d) and inserting the following:

“(4) Any person who manufactures, assem-
bles, modifies, imports, exports, sells, or distrib-
utes any electronic, mechanical, or other device or
equipment, knowing or having reason to know
that the device or equipment is primarily of assist-
ance in the unauthorized decryption of satellite

cable programming, or is intended for any other
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activity prohibited by subsection (a), shall be fined
not more than $500,000 for each violation, or im-
prisoned for not more than 5 years for each viola-
tion, or both. For purposes of all penalties and
remedies established for violations of this para-
graph, the prohibited activity established herein as
it applies to each such device shall be deemed a
separate violation.”.

SEC. 6. EFFECTIVE DATE.

This Act and the amendments made by this
Act take effect on January 1, 1989, except that the
authority of the Register of Copyrights to issue
regulations pursuant to section 119(b)(1) of title
17, United States Code, as added by section 2 of
this Act, takes effect on the date of the enactment
of this Act.

SEC. 7 TERMINATION.

This Act and the amendments made by this
Act (other than the amendments made by section
5) cease to be effective on December 31, 1994.

Amend the title so as to read “A bill to provide for
the interim statutory licensing of the secondary transmission
by satellite carriers of superstations and network stations for
private home viewing, to prevent piracy of satellite cable

programming, and for other purposes.”.
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